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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  246 
[Arndt.  2] 

Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children; 
Eligibility  Criteria 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  These  final  regulations  set 
forth  the  income  eligibility  criteria  for 
participation  in  the  Special 
Supplemental  Food  Program  for  Women, 
Infants  and  Children  (WIC)  and  revise 
the  deHnition  for  health  services.  The 
regulations  implement  provisions  of 
Public  Law  95^27  and  Public  Law  96- 
499  regarding  the  income  criteria 
standards  to  be  used  in  conjunction  with 
the  nutritional  risk  criteria  in 
determining  eligibility  of  persons  for 
participation  in  the  WIC  Program. 
EFFECTIVE  DATE:  State  and  local 
agencies  must  begin  implementation  of 
these  regulations  no  later  than  July  1, 
1981.  Implementation  of  new  income 
eligibility  standards  must  be  phased  in 
at  regular  certification  periods. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Sandoval,  Director, 
Supplemental  Food  Programs  Division, 
U.S.  Department  of  Agriculture, 
Washington.  D.C,  20250,  (202)  447-6206. 
The  Final  Impact  Statement  describing 
the  options  considered  in  developing 
this  final  rule  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  the  above  named 
individual 

SUPPLEMENTARY  INFORMATION:  The  final 
action  has  been  reviewed  under  USDA 
procedures  established  in  Secretary’s 
Memorandum  1955  to  implement 
Executive  Order  12044,  and  has  been 
classified  “not  significant." 

Public  Law  95-627,  enacted  on 
November  10, 1978,  requires  the 
Secretary  to  establish  income  eligibility 
standards,  along  with  nutritional  risk 
criteria,  for  determining  a  person's 
eligibility  for  participation  in  the 
Program.  The  law  also  provides  that 
persons  will  be  eligible  only  if  they  are 
members  of  families  that  satisfy  the 
income  standards  prescribed  for 
reduced-price  school  meals  under 
section  9  of  the  National  School  Limch 
Act.  Until  December  1980,  the  eligibility 
limit  for  reduced-price  school  meals  was 
195  percent  of  the  poverty  guidelines 
established  by  the  Department,  plus  an 
allowance  for  itemized  hardship 


deductions.  The  poverty  guidelines  were 
computed  by  taking  the  most  recent 
OMB  poverty  guidelines  and  increasing 
them  to  reflect  increases  in  the 
Consumer  Price  Index  (CPI).  However, 
Public  Law  96-499,  enacted  December  5. 
1980,  eliminates  the  update  of  the  OMB 
poverty  guidelines,  and  replaces  the 
itemized  deductions  with  a  standard 
deduction. 

On  January  9, 1979,  a  notice  was 
published  in  44  FR  2114  proposing  to 
revise  the  WIC  Program  regulations  and 
to  establish  the  required  income  criteria. 
The  proposal  was  based  on  section  3  of 
Public  Law  95-627  which  amended 
section  17  of  the  Child  Nutrition  Act  of 
1966. 

The  proposed  regulations  required  all 
State  agencies  to  use  195  percent  of  the 
poverty  guidelines  as  the  WIC  income 
limit.  Lower  or  higher  income  limits 
would  not  have  been  authorized.  Since 
WIC  regulations  direct  that  State 
agencies  make  health  care  available  to 
all  participants,  this  proposal  would  also 
have  required  States  to  make  health 
care  available  to  persons  with  incomes 
up  to  195  percent  of  the  poverty 
guidelines.  The  proposal  received 
considerable  criticism.  Although 
approximately  50  commenters  supported 
the  income  eligibility  standard  as 
proposed,  over  100  commenters  opposed 
it. 

Most  of  the  commenters  opposed  to 
setting  a  uniform  national  income 
standard  felt  that  each  State  should  be 
allowed  to  set  its  own  guidelines  at 
some  other  level,  for  example  at  a  level 
which  would  coincide  with  the  reduced  - 
cost  medical  care  standards  already  in 
use  in  the  State.  Commenters  observed 
that  for  some  local  agencies,  setting  a 
uniform  national  income  standard  for 
WIC  Program  eligibility  at  a  level  higher 
than  the  current  income  standards  for 
health  care  services  would  create  a  gap 
in  the  availability  of  health  care  for 
some  WIC  participants  served  by  those 
local  agencies.  Some  persons  would  be 
eligible  for  the  Program  according  to  the 
uniform  national  income  standard,  but 
would  have  income  too  high  to  be 
eligible  for  health  care  at  the  local 
agency.  To  assure  the  availability  of 
health  care  to  all  participants,  these 
local  agencies  would  either  have  to  raise 
their  health  income  standards  to 
coincide  with  the  uniform  national 
income  standard  for  WIC  or  make 
contractual  agreements  with  other 
health  providers.  Commenters  stated 
that  this  would  cause  great  difficulties 
for  many  local  agencies,  and  could 
cause  some  to  drop  out  of  the  Program. 

Because  the  income  eligibility 
requirement  has  been  a  highly 
controversial  issue,  the  Department 


reproposed  this  section  of  the 
regulations  on  February  8, 1980,  at  45  FR 
8876  with  a  sixty-day  comment  period. 
The  new  proposal  contained  three 
alternative  options  for  establishing  WIC 
income  limits,  and  sought  comments  on 
all  three  approaches. 

In  response  to  the  February  8 
proposed  rulemaking,  the  Department 
received  440  comment  letters  firom 
interested  groups.  State  agencies,  local 
agencies.  Government  offices  and  the 
general  public.  The  Department 
carefully  analyzed  these  letters,  which 
contained  comments  supporting, 
opposing  or  suggesting  new  alternatives 
for  the  income  criteria.  The  substantive 
comments  received  and  the  actions 
taken  by  the  Department  are  discussed 
below. 

The  following  paragraphs  explain  the 
three  income  alternatives  and  the 
reaction  to  each  one: 

Alternative  A 

Under  Alternative  A  a  uniform 
national  income  standard  would  be 
established  at  195  percent  of  the  poverty 
level.  This  alternative  was  identical  to 
the  approach  originally  proposed  in  the 
January  9, 1979,  proposed  rulemaking. 

This  alternative  would  require  States 
to  consider  ail  applicants  with  incomes 
equal  to  or  below  195  percent  of  the 
poverty  level  as  having  met  the  WIC 
income  requirement.  Since  WIC 
regulations  require  that  health  services 
be  made  available  to  all  WIC 
participants,  local  agencies  would  have 
to  assure  that  health  care  is  available  to 
all  WIC  participants  either  directly  from 
the  local  agency  or  through  other  health 
care  providers. 

The  purpose  of  this  alternative  was  to 
provide  a  uniform  national  income 
standard.  This  would  assure  that  all 
persons  from  families  with  incomes  at  or 
below  195  percent  of  poverty  are 
considered  income  eligible,  and,  if  also 
certified  as  being  at  nutritional  risk,  are 
offered  the  full  benefits  of  WIC 
supplemental  foods,  nutrition  education 
and  access  to  health  care,  to  the  extent 
that  funds  for  such  participants  are 
available. 

Seventy-four  commenters  supported 
this  alternative.  Many  of  these 
commenters  stated  they  did  not  want  to 
eliminate  from  participation  anyone 
below  195  percent  of  the  poverty  level. 
Seventeen  commenters  stated  that  this 
alternative  conforms  with  existing  State 
or  local  standards  for  health  care  and 
provides  administrative  benefits  to  local 
agencies  and  health  care  to  participants. 
A  number  of  commenters  believed  this 
alternative  is  the  only  one  that  carries 
out  WIC’s  objective  of  providing  health 
services,  nutrition  education,  and 
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supplemental  food  to  as  many  people  as 
possible.  Commenters  also  said  this  was 
the  fairest  alternative  since  it  would 
provide  equal  treatment  of  all  women, 
infants  ana  children  regardless  of  the 
State  or  local  area  in  which  they  reside. 

There  were  171  opponents  of 
Alternative  A.  Thirty-three  of  these 
opponents  stated  that  this  alternative 
would  eliminate  WIC  benefits  for  large 
numbers  of  people.  Commenters 
expressed  concern  that  the  combination 
of  the  uniform  national  income  criteria 
in  Alternative  A  and  the  strict  health 
services  definition  in  the  regulations,  as 
hereinafter  discussed  would  cause  the 
closing  of  some  WIC  clinics,  thus 
eliminating  beneHts  to  current  and 
potential  WIC  participants.  They  went 
on  to  explain  that  because  many  people 
have  incomes  at  or  below  195  percent  of 
the  poverty  level,  some  local 
jurisdictions  cannot  provide  health 
services  to  all  people  who  fall  within 
this  income  limit.  Further,  some  agencies 
with  health  income  standards  below  195 
percent  would  have  to  withdraw  from 
the  Program.  Many  commenters 
reinforced  this  idea  by  stating  that  the 
lack  of  flexibility  in  this  alternative 
precludes  allowing  States  to  incorporate 
the  WIC  Program  into  existing  health 
care  delivery  systems.  Seven  State  and 
local  agencies  said  this  alternative 
would  be  too  expensive  for  them  to 
implement  and  six  agencies  stated  that 
this  alternative  did  not  allow  for 
variations  in  the  cost  of  living  and 
income  level  differences  between  States. 

After  careful  consideration,  the 
Department  has  not  selected  this 
alternative.  The  Department  is 
concerned  that  selection  of  this 
alternative  might  cause  some  local 
agencies  to  drop  the  Program,  and  wants 
State  and  local  agencies  to  have  the 
flexibility  to  match  WIC  and  health  care 
income  limits.  In  addition,  contrary  to 
what  some  commenters  believed,  this 
alternative  does  not  increase  the 
number  of  persons  the  Program  can 
serve.  The  caseload  is  determined  more 
directly  by  available  funding  levels,  not 
by  the  income  limit. 

Alternative  B 

This  alternative  would  establish  195 
percent  of  the  poverty  guidelines  as  the 
uniform  national  income  ceiling,  but 
differs  from  Alternative  A  in  that  it 
would  permit  State  agencies  the 
discretion  to  provide  health  care  to  only 
those  WIC  participants  with  incomes 
within  State  or  local  income  limits  for 
free  or  reduced  cost  health  care. 

Many  State  agencies  base  eligibility 
for  free  or  reduced  cost  health  care  on 
income  limits  which  are  lower  than  195 
percent  of  the  poverty  guidelines.  Under 


this  alternative,  those  State  agencies 
would  not  be  required  to  make  health 
services  available  to  WIC  participants  if 
their  incomes  exceed  the  State’s  income 
standard  for  health  care.  In  other  words. 
State  agencies  would  be  required  to 
provide  WIC  foods  and  nutrition 
education,  but  not  health  care,  to 
participants  whose  income  exceeds 
State  or  local  limits  for  free  or  reduced 
cost  health  care.  Participants  whose 
income  is  equal  to  or  below  State  or 
local  limits  for  &ee  or  reduced  price 
health  care  would  be  provided  health 
care  as  well  as  WIC  foods  and  nutrition 
education. 

This  alternative  would  result  in  some 
applicants  receiving  supplemental  food, 
as  well  as  nutrition  education,  without 
health  services.  The  total  benefit 
package  including  health  care  would  be 
concentrated  on  those  applicants  most 
in  need,  based  on  the  local  income 
standards  for  health  care. 

Fifty-three  commenters  supported 
Alternative  B.  Many  commenters  stated 
this  alternative  would  provide  local 
agencies  with  the  flexibility  to  tailor  the 
Program  to  meet  the  individual 
circumstances  of  each  area. 

Twelve  supporters  stated  that  this 
alternative  would  allow  conformance  to 
their  State  or  local  standards  for 
providing  health  care  to  participants. 
Seven  supporters  liked  this  alternative 
because  it  would  continue  to  provide 
supplemental  food  to  those  participants 
whose  incomes  did  not  allow  them  to 
receive  health  services. 

There  were  192  opponents  to 
Alternative  B.  Fifty-four  of  the 
commenters  opposed  this  alternative 
because  they  believed  implementation 
would  be  administratively  difBcult. 
Many  stated  that  the  multi-tiered 
eligibility  system  would  result  in 
complicated  paperwork.  In  addition, 
because  this  alternative  would  create 
two  categories  of  participants — those 
who  have  health  services  made 
available  to  them  and  those  who  do 
not— 42  commenters  said  this  was 
contrary  to  the  philosophy  and 
legislative  intent  of  WIC  which  is  to 
provide  WIC  benefits  to  all  participants 
as  an  adjunct  to  health  care.  Some 
commenters  felt  implementation  of  this 
alternative  would  be  the  first  step 
toward  making  WIC  a  welfare  program 
where  some  people  would  be  eligible  by 
income  alone. 

After  consideration  of  the  comments, 
the  Department  has  decided  not  to 
select  this  alternative.  The  Department 
believes  this  alternative  is  not  desirable 
because  of  its  interest  in  maintaining 
WIC  as  an  adjunct  to  health  care  for  all 
participants  and  avoiding  increases  in 
the  administrative  burden  of  local 


agencies  by  creating  the  multi-tiered 
eligibility  system. 

Alternative  C 

This  alternative  establishes  195 
percent  of  the  poverty  guidelines  as  a 
maximum  income  ceiling  rather  than  a 
uniform,  national  income  limit.  Under 
this  alternative.  States  would  have  the 
discretion  to  determine  income 
eligibility  standards  for  all  WIC  benefits 
(including  health  care]  so  long  as  these 
standards  did  not  exceed  195  percent  of 
the  poverty  guidelines  or  fall  below  125 
percent  of  the  poverty  guidelines  (125 
percent  of  the  poverty  guidelines  is  the 
income  limit  for  free  school  lunches 
prescribed  by  the  National  School  Lunch 
Act). 

Under  this  alternative,  individuals 
with  incomes  above  the  State  or  local 
income  standard  would  not  be 
considered  eligible  for  WIC  benefits.  A 
State  agency  could  not  set  an  income 
standard  for  the  WIC  Program  below 
125  percent  or  above  195  percent  of  the 
poverty  guidelines.  States  would  be 
required  to  provide  supplemental  foods, 
nutrition  education  and  access  to  health 
care  services  to  WIC  participants  with 
incomes  at  or  below  the  State  or  local 
income  standard. 

The  purpose  of  this  alternative  is  to 
maintain  the  tie  between  the  WIC 
Program  and  health  services.  From  its 
inception,  the  WIC  Program  has 
operated  in  conjunction  with  health 
services.  Coordination  of  WIC  with 
health  care  benefits  was  a  primary 
concern  of  the  majority  of  commenters 
addressing  the  income  requirement  In 
some  areas,  utilization  of  existing  health 
services  by  pregnant  women  and  infants 
has  increased  substantially  with  the 
introduction  of  WIC.  The  desire  on  the 
part  of  some  communities  to  participate 
in  the  Program  has  encouraged  the 
development  of  health  resources.  Also, 
the  connection  between  the  provision  of 
food,  nutrition  education  and  health 
services  has  been  a  major  reason  for  the 
strong  support  of  the  Program  at  the 
local  level.  Furthermore,  health  care  is 
especially  crucial  for  the  WIC  target 
population.  There  is  no  question  that  the 
early  detection  of  problems  and 
continuous  health  supervision  are 
particularly  important  for  pregnant 
women  and  young  children. 

There  were  165  supporters  of 
Alternative  C.  Forty-nine  of  these 
supporters  stated  that  this  alternative 
conforms  with  existing  State  or  local 
standards  for  health  care  and.  therefore, 
provides  administrative  benefits  to  State 
or  local  agencies.  Thirty-two 
commenters  supported  this  alternative 
bacause  of  the  flexibility  it  provides  to 
administering  agencies.  Establishing  a 
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range  for  WIC  income  eligibility 
standards  would  allow  States  to  set 
income  eligibility  standards  consistent 
with  their  income  standards  for  health ' 
services,  while  still  providing  for  a 
minimum  income  limit.  This  consistency 
should  allow  agencies  to  simplify  the 
income  screening  process  for 
participants  and  help  maintain  linkage 
of  WIC  services  with  other  health 
services. 

There  were  168  opponents  of 
Alternative  C.  Of  the  168  commenters 
opposed  to  this  alternative,  however,  89 
stated  they  would  support  Alternative  C 
if  it  did  not  have  the  125  percent  floor. 
They  felt  the  125  percent  limit  would 
curtail  State  discretion  and  flexibility. 
The  rationale  given  by  most  of  these  89 
commenters  was  that  removal  of  the  125 
percent  limit  would  allow^reater 
flexibility  for  States  since  the  125 
percent  limit  was  not  necessarily  useful 
in  States  where  the  cost  of  living  was 
lower  than  the  average  for  the  United 
States.  Further,  some  of  these 
commenters  felt  their  recommendation 
corresponded  to  the  USDA  position  in 
the  Department’s  FY  1981  budget 
proposal  which  recommended  lowering 
the  income  eligibility  requirement  for 
free  meals  in  the  School  Lunch  Program 
from  125  percent  to  100  percent  of  the 
poverty  guidelines.  They  also  felt  that 
their  proposal  would  continue  the 
linkage  of  WIC  and  other  health 
benefits. 

Thirteen  commenters  felt  Alternative 
C  would  result  in  a  loss  of  benefits  to 
WIC  participants  since  some  local 
agencies  would  have  to  limit  their 
caseload  to  participants  with  incomes 
equal  to  or  lower  than  the  195  percent 
level.  However,  since  neither 
administrative  nor  food  funding  to 
States  would  be  affected  by  this  change, 
the  total  caseload  possible  in  the  States 
would  remain  essentially  the  same. 

Eleven  commenters  expressed 
concern  about  the  effect  that  having 
different  standards  in  different  areas 
would  have  on  migrants  and  other 
participants  who  move  to  a  new  area. 
However,  participants  who  move  during 
their  certification  period  have 
verification  of  certification  cards  that 
allow  them  to  continue  participating  in 
the  Program  without  a  new  certification 
of  income  until  their  certification  card 
expires.  Special  provisions  for  migrants 
whose  certification  expires  while  they 
are  instream  are  discussed  later  in  this 
preamble. 

Consideration  of  all  comments  has  led 
the  Department  to  select  this  alternative 
with  some  modification.  The 
Department  believes  that  this 
alternative  best  promotes  coordination 
of  WIC  benefits  with  health  services. 


and,  therefore,  promotes  linkage  of  WIC 
and  other  health  benefits  for 
participants.  Further,  the  use  of  a  single 
income  criterion  in  any  given  locality  for 
both  WIC  and  health  care  eligibility 
determinations  provides  for 
administrative  efficiency. 

The  Department  has  carefully 
considered  the  position  of  the  89 
commenters  who  did  not  want  a 
minimum  income  standard.  Some  of 
those  commenters  did  not  necessarily 
oppose  the  establishment  of  a  minimum 
income  standard  but  felt  that  the 
proposed  standard  was  too  high.  The 
Department  wishes  to  balance  the 
concerns  of  those  commenters  who 
requested  more  State  flexibility  in  this 
area  with  the  need  to  sei  some  minimum 
income  standard.  The  proposed  rules 
would  have  set  the  minimum  standard 
at  125  percent  of  poverty  guidelines 
which  were  revised  to  reflect  recent 
increases  in  the  Consumer  Price  Index. 
Under  the  proposal,  during  the  July  1, 
1980-June  30, 1981  period,  the  minimum 
income  for  a  family  of  four  would  be 
$10,250  per  year.  The  final  rules  set  the 
minimum  income  standard  at  100 
percent  of  the  OMB  income  poverty 
guidelines.  This  reflects  a  minimum 
income  for  a  family  of  four  of  $7,450.  The 
Department  believes  that  States  should 
not  establish  a  minimum  standard 
below  the  poverty  level. 

The  maximum  income  limit, 
established  in  accordance  with  P.L.  96- 
499,  will  be  195  percent  of  the  OMB 
poverty  guidelines  (without  any  update 
for  increases  in  the  Consumer  Price 
Index],  plus  a  standard  deduction.  The 
Department  will  provide  State  agencies 
each  year  with  a  set  of  maximum 
income  limitations  by  household  size 
that  include  the  standard  deduction,  so 
that  local  agencies  do  not  have  to 
perform  any  additional  computations  to 
reflect  the  deduction.  The  Department 
will  also  provide  State  agencies  each 
year  with  the  minimum  income  limits  by 
household  size. 

The  final  rules  provide  that  WIC 
participants  must  be  provided  the  full 
range  of  WIC  benefits — supplemental 
foods,  nutrition  education,  and  access  to 
health  care. 

Indian  Provision — The  steering 
committee  of  the  Indian  and  Native 
American  WIC  Coalition,  supported  by 
a  number  of  Indian  State  agencies, 
commented  that  the  income  eligibility 
alternatives  proposed  by  USDA  would 
be  administratively  inefficient  for  Indian 
areas  in  which  most  residents  have  low 
incomes.  Such  alternatives  are  confusing 
to  Indian  participants  because  they  view 
WIC  as  part  of  the  health  care  benefits 
provided  to  all  Indian  people.  As 
relationships  between  Indian  tribes  and 


the  Federal  Government  developed  over 
the  years,  the  Government  has  (since 
1955  through  the  Indian  Health  Service) 
made  health  services  available  to  Indian 
people  without  regard  to  income  status. 

Indian  WIC  agencies  usually  have 
agreements  with  the  Indian  Health 
Service  whereby  they  provide  pediatric 
and  obstetric  care  and  in  many  cases 
WIC  certification  and  nutrition 
education.  According  to  the  Coalition, 
from  the  viewpoint  of  the  Indian  WIC 
participant,  WIC  services  are  part  of  the 
total  health  care  package  provided  by 
the  Indian  Health  Service  to  Indian 
people.  The  Coalition  also  stated  that  it 
is  widely  recognized  that  Indian  people 
experience  a  high  rate  of  poverty.  The 
Bureau  of  Indian  Affairs  as  well  as  most 
tribes  have  income  data  that  supports 
this. 

The  Coalition  felt  the  Department’s 
alternatives  would  be  administratively 
inefficient  for  Indians  since  the  vast 
majority  of  Indian  participants  have 
family  incomes  below  the  195  percent 
poverty  ceiling.  The  Coalition  said  that 
small  tribal  agencies  would  need  to 
institute  expensive  new  administrative 
procedures  to  make  income 
determinations  that  would  screen  out 
few,  if  any,  applicants,  and  that  the  cost 
of  this  effort  would  likely  be  greater 
than  the  savings  in  food  dollars.  This  is 
of  particular  concern,  because  many 
Indian  State  agencies  already 
experience  very  high  administrative 
costs  in  operating  the  WIC  Program.  The 
Coalition  proposed  two  alternatives  for 
Indian  agencies:  (1)  Consider  all  Indian 
people  categorically  as  having  incomes 
below  the  poverty  ceiling,  or  (2)  Obtain 
a  declaration  from  the  tribe  or  Bureau  of 
Indian  Affairs  that  the  majority  of 
Indian  people  within  the  Indian  Tribal 
Organization’s  service  area  have 
incomes  at  or  below  the  poverty  ceiling. 
The  Coalition  received  support  from  ten 
tribal  State  agencies,  one  tribal  local 
agency  and  one  tribal  interest  group. 

A  finding  of  categorical  income 
eligibility  for  Indians  is  not  authorized 
by  the  WIC  authorizing  legislation. 
Therefore,  like  other  WIC  participants, 
Indians  are  required  to  satisfy  the 
income  eligibility  standards  as  a 
precedent  to  receipt  of  WIC  benefits. 
However,  the  Department  is  reluctant  to 
impose  an  administrative  burden  on 
Indian  local  WIC  agencies  that  would 
require  an  expenditure  of  time  and 
administrative  funds  grossly 
disproportionate  to  the  benefits 
received. 

Because  Indian  health  service  areas 
are  usually  clearly  definable  by 
geographic  boundaries  or  tribal 
membership  requirements,  and  in 
recognition  of  the  known  high  rate  of 
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poverty  and  health  problems  among 
Indians,  the  Department  has  decided  to 
modify  the  income  determination 
requirements  for  Indians.  The 
Department  has  determined  that  if  an 
Indian  State  agency,  or  a  local  agency 
operated  by  an  Indian  organization  or 
the  Indian  Health  Service,  can  document 
that  the  vast  majority  of  the  Indian 
households  in  its  service  area  have 
incomes  below  the  maximum  income 
limit,  a  somewhat  abbreviated  income 
certification  system  may  be  instituted.  If 
an  Indian  State  agency,  or  a  non-Indian 
State  agency  acting  on  behalf  of  a  local 
agency  operated  by  an  Indian 
organization  or  the  Indian  Health 
Service  submits  documentation  to  FNS 
indicating  that  the  vast  majority  of  the 
Indian  members  located  in  the  agency’s 
service  area  have  incomes  below  the 
maximum  income  level,  then  an  Indian 
household  member  applying  to  that  local 
agency  for  WIC  benefits  may  be 
certified  as  income  eligible  if  the 
member  is  informed  of  the  maximum 
income  level  and  confirms  in  writing 
that  his  or  her  family  income  is  at  or 
below  that  level.  The  WIC  local  agency 
is  required  to  verify  individually  any 
applicant’s  income  if  the  certifying 
officials  have  reason  to  believe  the 
applicant  receives  an  income  in  excess 
of  the  maximum  income  level. 

Migrant  Provisions — Another  issue 
which  has  been  brought  to  the 
Department’s  attention  concerns  the 
computation  of  income  for  migrant 
farmworkers.  The  Department 
recognizes  that  it  can  be  particularly 
difficult  to  determine  the  income  of 
migrants  while  they  are  instream,  i.e., 
away  from  their  home  base. 

While  instream,  migrant  income 
fluctuates  due  to  factors  such  as 
episodic  employment  and  changing 
weather  conditions.  Anticipating  income 
that  migrants  have  not  yet  received  can 
be  difHcult.  Inequities  may  result  if  the 
income  does  not  materialize,  and  can 
result  in  hardships  to  persons  at 
nutritional  risk  during  the  period  prior  to 
the  income’s  receipt.  Relying  on  income 
received  in  a  previous  month  is  also 
risky,  and  may  also  result  in  hardships  if 
the  income  is  no  longer  available  due  to 
such  factors  as  the  need  of  migrants  to 
settle  credit  advances  in  their  last 
location  or  to  pay  for  the  costs  of 
traveling  to  a  new  work  location. 

These  difficulties  can  be  compoimded, 
as  commenters  noted,  when  different 
areas  through  which  migrants  travel 
have  different  WIC  income  limits  and 
different  definitions  of  income.  Frequent 
income  redeterminations  would  be 
administratively  costly  to  local  agencies 
while  proving  burdensome  and 


occasionally  inequitable  to  migrant 
recipients. 

Migrants  are  among  those  most  in 
need  of  the  beneHts  of  participation  in 
the  WIC  Program.  For  persons  in  the 
WIC  Program  target  population — 
pregnant,  breastfeeding,  or  postpartum 
women,  infants  and  young  ^ildren — the 
mobility  of  an  instream  migrant  family 
increases  the  potential  for  nutritional 
risk  conditions.  The  Department  is 
especially  concerned  that  inconsistent 
income  limits  and  definitions  not 
disqualify  instream  migrants  with  a 
legitimate  need  for  the  Program. 

Accordingly,  this  final  rule  provides 
that  if  a  migrant  farmworker  is  instream 
and  needs  to  be  certified  again  because 
the  migrant’s  verification  of  certification 
(VOC)  card  has  expired,  the  migrant 
shall  automatically  be  deemed  to  satisfy 
the  income  standards  imtil  such  time  as 
the  migrant  is  no  longer  instream.  In 
other  words,  either  in  the  home-base 
State  or  en  instream  state,  shall  remain 
valid  for  as  long  as  the  migrant  remains 
instream  that  year.  An  instream  migrant 
being  certified  again  because  her  VOC 
has  expired  must  again  be  determined  to 
be  at  nutritional  risk. 

The  procedure  would  not  apply  to 
migrants  who  appear  at  a  WIC  local 
agency  instream  but  have  not  previously 
been  certified  and  have  no  VC)C  card. 
This  procedure  essentially  requires 
migrants  to  have  one  income 
determination  for  each  year’s 
agricultural  season  (including  the  period 
in  the  home-base  area  prior  to  the 
beginning  of  the  agricultural  season),  but 
removes  requirements  for  any  additional 
income  determinations. 

This  procedure  does  not  apply  to 
participants  with  expiring  VOC  cards 
who  are  not  migrants.  There  is  no 
special  need  to  use  this  procedure  for 
non-migrant  participants. 

To  make  the  distinction  between 
migrant  participants  and  other  persons, 
local  agencies  must  be  able  to  identify 
migrants.  Some  migrant  and  public 
interest  organizations  as  well  as  the 
'NIC  Migrant  Task  Force,  have 
requested  that  the  Department  formulate 
a  definition  of  migrant  farmworicers  so 
that  uniform  criteria  for  identifying 
migrants  apply  across  all  States.  There 
is  no  single  definition  that  is  universally 
accepted  and  various  Federal  programs 
serving  migrants  define  them  in  different 
ways.  The  Department  plans,  in  a 
proposed  rulemaking  to  be  published  c 
shortly,  to  explore  possible  regulatory 
definitions  of  migrant  farmworkers.  In 
the  meantime,  however,  each  State 
agency  must  have  a  definition  of 
migrants  which  shall  be  included  in  the 
State  Plan. 


Definition  of  Income 

The  final  rules  provide  that  the  State 
agency  can  either  use  the  WIC  Program 
definition  of  income  as  outlined  in 
Section  246.7(c)(3)  or  a  State  or  local 
agency  definition  of  income  used  for 
health  care  services.  If  a  State  agency 
uses  State  or  local  income  standards  for 
health  care  as  the  income  limits  for  WIC 
eligibility,  the  definition  of  income  under 
these  staridards  must  be  restricted  to 
money  income,  and  may  not  include  the 
value  of  inkind  housing  or  other  inkind 
benefits  when  being  applied  to  WIC 
participants.  For  example,  a  State 
cannot  use  the  State’s  Medicaid 
definition  of  income  for  determining 
WIC  eligibility  if  the  Medicaid  definition 
applies  the  value  of  inkind  housing  to  a 
participant’s  income.  If  a  State  or  local 
agency  wishes  to  use  a  definition  of 
income  that  difiers  fit)m  the  definition 
set  forth  in  §  246.7(c)(3),  the  State 
agency  must  submit  the  alternative 
definition  for  FNS  approval  in  its  State 
plan. 

Deductions 

The  proposed  regulations  allowed 
State  agency  discretion  in  the  use  of 
hardship  deductions  fitnn  gross  income. 
Eighty-seven  comments  were  received 
on  deductions  fitjm  income.  Fifty-one  of 
those  commenters  supported  allowing 
State  agency  discretion  in  determining 
hardship  deductions.  These  supporters 
agreed  with  the  Department’s  dieory 
that  deductions  for  the  WIC  Program 
should  be  similar  if  not  the  same  as 
those  for  other  health  programs.  One 
local  agency  and  two  interest  groups 
opposed  allowing  any  State  discretion  in 
determing  deductions.  Twenty-one 
commenters  wanted  hardship 
deductions  applied  in  all  States,  and 
mandated  by  the  Department.  The 
consensus  of  these  supporters  was  that 
gross  income  is  not  an  accurate 
economic  indicator  when  additional 
expenses  such  as  high  fuel  and  shelter 
costs,  child  care,  child  support  costs  and 
other  similar  expenses  play  a  part  in 
determining  eadi  family’s  spendable 
income. 

Public  Law  96-499  establishes  the 
eligibility  limit  for  reduced  price  school 
lunches  at  195  percent  of  the  poverty 
guidelines  plus  a  standard  deduction. 
The  law  precludes  use  of  itemized 
deductions  which  enable  families  with 
higher  incomes  to  qualify.  Since  the  WIC 
income  maximum  is  now  tied  by  law  to 
the  reduced  price  income  limit  for  school 
lunches,  the  Department  cannot  allow 
State  or  local  agencies  to  use  itemized, 
hardship  deductions  in  determining  WIC 
eligibility  unless  the  State  agency  can 
demonsU'ate  to  FNS  that  any  suc^ 
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deduction  is  structured  in  such  a  way 
that  no  family  found  eligible  for  WIC 
will  have  gross  income  that  exceeds  the 
nationally  prescribed  maximum  WIC 
income  standard.  (For  example,  a  State 
with  a  WIC  income  standard  of  175 
percent  of  poverty  might  be  able  to 
allow  a  deduction  for  child  care  costs  up 
to  $50  per  month  and  still  demonstrate 
that  no  person  could  qualify  with  an 
income  above  the  maximum  income 
standard.)  The  provision  allowing  for 
limited  use  of  itemized  deductions  under 
certain  circumstances  is  included  to 
allow  States  with  similar  deductions  in 
their  health  care  programs  to  coordinate 
the  programs  to  the  maximum  degree 
possible. 

Verification  of  Income — The  proposed 
rules  provided  State  agencies  with 
flexibility  to  determine  policies  they 
wished  to  follow  with  regard  to 
veriHcation  of  information  provided  by 
applicants.  Ninety-five  commenters 
responded  to  the  proposed  regulations 
on  verification  of  income.  Forty-four  of 
those  commenters  supported  allowing 
State  discretion  in  determining 
verification  policies.  They  agreed  with 
the  Department’s  philosophy  of  allowing 
the  State  to  use  whatever  method  is 
currently  in  use  for  other  health 
programs  that  are  being  coordinated 
with  WIC. 

Twenty-one  commenters  specifically 
supported  mandating  self-declaration  as 
the  method  to  be  used  for  determining 
income  in  WIC.  This  is  the  method  used 
in  the  school  lunch  and  breakfast 
program  and  other  child  nutrition 
programs  imder  which  applicants 
indicate  their  income  in  writing.  As 
noted  by  several  supporters,  the  self¬ 
declaration  method  represents 
administratively  the  easiest  and  least 
costly  method  of  income  determination 
because  no  paperwork  is  involved. 

Twenty  commenters  supported 
verification  of  income.  Several  felt 
verification  should  be  used  all  the  time, 
while  others  wanted  verification  to  be 
used  only  when  necessary.  Responses 
varied  as  to  the  means  for  verifying 
income.  Twenty-nine  commenters 
supported  using  proof  of  participation  in 
other  Federal  programs  such  as  the  Food 
Stamp  Program,  Aid  to  Families  with 
Dependent  Children,  Medicaid,  etc. 
Several  commenters  also  suggested 
using  check  stubs  or  W-2’s  for 
verification. 

The  Department  has  decided  to  allow 
State  and  local  agency  discretion  when 
verifying  income.  The  Department 
believes  that  allowing  State  and  local 
agency  discretion  in  this  area  could 
alleviate  administrative  problems  in 
instances  where  WIC  intake  is 
combined  with  intake  for  other  health 


services  offered  by  the  State  agency.  An 
example  would  be  where  joint  intake 
procedimes  are  used  to  determine 
eligibility  for  both  WIC  benefits  and  for 
free  or  reduced  price  health  care. 

Health  Services  Definition — Prior  to 
the  WIC  regulations  published  in  July 

1979,  health  services  were  defined  as 
“ongoing,  routine  pediatric  and 
obstetrical  care  such  as  infant  and  child 
care,  prenatal  and  postpartum 
examinations,  nutritional  examinations 
or  screening,  diagnosis  and  treatment  or 
referral  for  treatment.”  The  regulations 
published  July  27, 1979,  defined  health 
services  as  “ongoing,  routine  pediatric 
and  obstetric  care  such  as  infant  and 
child  care,  and  prenatal  and  postpartum 
examinations.”  The  portion  of  the 
definition  referring  to  “nutritional 
examinations  or  screening,  diagnosis 
and  treatment  or  referral  for  treatment" 
was  deleted  at  that  time. 

This  change  was  made  in  an  effort  to 
tighten  the  relationship  between  WIC 
and  health  care.  However,  shortly  after 
the  July  1979  regulations  were  published, 
the  Department  began  receiving 
expressions  of  strong  concern, 
especially  from  State  and  local  agencies 
and  FNS  Regional  Offices,  that  the 
change  could  have  major  unintended 
consequences.  They  warned  that  the 
new  definition  was  so  strict  that  many 
WIC  local  agencies  would  be  forced  out 
of  the  program.  This  could  be  a 
particularly  serious  problem  in  poor, 
medically  underserved  areas  such  as 
parts  of  the  rural  South.  It  was  reported 
to  FNS  that  a  number  of  local  agencies 
in  the  South  could  not  meet  the  new, 
restrictive  definition. 

Due  to  the  potentially  serious 
consequences  of  the  new  definition,  it 
was  never  fully  implemented.  Existing 
local  agencies  continued  to  participate, 
while  the  Department,  in  the  February  8, 

1980,  proposed  rulemaking,  requested 
comments  on  possible  revisions  of  the 
definition. 

The  comments  calling  for  revision  of 
the  definition  were  numerous.  Four 
commenters  supported  retaining  the 
definition,  while  139  commenters  asked 
for  a  change.  Thirty-four  commenters, 
including  four  State  agencies  and  21 
local  agencies,  asked  for  returning  to  the 
definition  contained  in  WIC  regulations 
prior  to  July  27, 1979.  Eighty-three 
commenters,  including  22  State  agencies 
and  24  iocal  agencies,  proposed 
modifying  the  definition  to  allow  health 
se^ices  to  be  made  available  by  a 
referral  mechanism. 

The  comment  from  the  Nevada  State 
Division  of  Health  was  typical  of 
concerns  expressed  by  many 
commenters.  The  Division  of  Health 
stated  that  the  Department's  definition 


would  require  that  WIC  services  be 
available  only  when  a  full  range  of  other 
health  services  is  also  available.  This, 
according  to  the  Nevada  State  agency, 
would  allow  only  the  mdre  sophisticated 
clinics  to  offer  the  WIC  Program,  and 
would  jeopardize  WIC  services  made 
available  through  agencies  with  more 
limited  fimding  for  health  care.  The 
commentor  believed  this  would 
deemphasize  the  preventive  health 
aspects  of  the  Program. 

Many  commenters  stated  that  the 
ability  on  the  part  of  local  agencies  to 
refer  participants  for  health  services  is 
essential  if  the  Program  is  to  fulfill  its 
mission  of  providing  benefits  to  those 
persons  in  greatest  need  in  areas  of 
greatest  need. 

These  strong  expressions  of  concern 
clearly  indicates  a  need  for  a  revised 
definition,  and  the  desirability  of 
allowing  referral  for  health  care 
services.  Accordingly,  the  definition  of 
health  services  is  being  revised  to  allow 
participation  by  local  agencies  that  refer 
participants  for  health  services.  The 
definition  will  now  read:  “Health 
services  means  ongoing,  routine 
pediatric  and  obstetric  care  (such  as 
infant  and  child  care  and  prenatal  and 
postpartum  examinations)  or  referral  for 
treatment.” 

This  revised  definition  does  not  alter 
the  requirement  for  local  agencies  to 
have  a  competent  professional  authority 
on  the  staff  of  the  local  agency  and  the 
capabilities  necessary  to  perform  the 
certification  procedures. 

As  a  result  of  the  revised  definition, 
several  other  conforming  changes  are 
being  made  in  the  regulations.  A  change 
is  made  in  the  provisions  concerning 
agreements  between  State  and  local 
agencies  and  in  the  local  agency  priority 
system.  Section  246.6(b)(3)  will  now 
require  that  each  local  agency  that 
makes  health  services  available  through 
referral  must  have  a  plan  for  continued 
efforts  to  make  health  services  available 
to  participants  at  the  clinic  or  through 
written  agreements  with  health  care 
providers. 

Section  246.5(e)(1)  will  add,  as  the  last 
priority,  agencies  that  refer  participants 
to  health  care  providers. 

These  revisions  maintain  the  vital 
WIC  Program  by  local  agencies  that  use 
referral  mechanisms  to  make  health  care 
available. 

Cost  of  Certification 

The  Department  has  learned  that 
some  local  agencies  charge  Program 
applicants  a  paperwork  processing  fee 
or  for  routine  tests  performed  as  part  of 
the  initial  or  subsequent  certification 
process.  This  is  contrary  to  Public  Law 
95-627,  Section  17(c)(1),  which  requires 
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that  the  Program  be  provided  to 
participants  “at  no  cost.”  The 
regulations,  therefore,  specify  the 
legislative  intent  which  is  to  ensure  that 
the  Program  imposes  no  financial 
burdens  on  the  potential  participant. 

Implementation 

State  and  local  agencies  must  begin 
implementing  the  provisions  of  this  rule 
regarding  WIC  income  limits  on  July  1, 
1981.  After  that  date,  all  State  and  local 
agencies  must  begin  applying  the  new 
income  eligibility  standards  to  all  new 
applicants,  as  well  as  to  all  ongoing 
participants  at  the  time  of  each 
participant’s  next  regular  certification. 
State  and  local  agencies  need  not 
review  cases  of  ongoing  participants 
during  the  participant’s  certification 
period,  but  must  apply  the  new 
standards  at  the  time  of  subsequent 
certification  for  all  certifications  that 
occur  on  or  after  July  1, 1981. 

The  July  1, 1981,  implementation  date 
is  timed  to  coincide  with  the  regular, 
annual  change  in  the  poverty  guidelines, 
which  takes  effect  each  July  1.  FNS  will 
announce  on  or  about  May  1, 1981,  the 
maximum  and  minimum  income  limits 
that  will  take  effect  on  July  1, 1981.  This 
will  follow  the  issuance  by  OMB  of  the 
annual  revision  in  the  poverty 
guidelines. 

The  provisions  of  this  rulemaking  that 
modify  the  definition  of  health  services 
shall  also  become  effective  on  July  1, 
1981. 

Authority:  Child  Nutrition  Amendments  of 
1978,  Public  Law  95-627,  Section  3,  92  Stat 
3614,  and  Omnibus  Reconciliation  Act,  Pub. 

L.  96-499  (December  5, 1980). 

Therefore,  Part  246  is  amended  to  read 
as  follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN. 
INFANTS,  AND  CHILDREN 

1.  Section  246.2  is  amended  by 
revising  the  definition  of  “health 
services”  and  adding  in  alphabetical 
sequence  the  definition  of  “income 
poverty  guidelines”  to  read  as  follows: 

§  246.2  Definitions. 

«  *  «  *  * 

“Health  services”  means  ongoing, 
routine  pediatMc  and  obstetric  care 
(such  as  infant  and  child  care  and 
prenatal  and  postpartum  examinations) 
or  referral  for  treatment. 
***** 

“Income  poverty  guidelines”  means 
the  nonfarm  income  poverty  guidelines 
prescribed  by  the  Office  of  Management 
and  Budget.  These  guidelines  are 
adjusted  annually  by  the  Office  of 
Management  and  Budget,  with  each 


annual  adjustment  efiective  July  1  of 
each  year.  The  income  poverty 
guidelines  prescribed  by  the  Office  of 
Management  and  Budget  for  the 
contiguous  48  States  and  the  District  of 
Columbia  shall  also  be  used  for  Puerto 
Rico  and  the  Virgin  Islands.  Separate 
income  poverty  guidelines  are 
prescribed  for  Alaska  and  Hawaii. 
***** 

2.  In  §  246.4,  paragraphs  (a](g}  and 
(a](12]  are  revised  to  read  as  follows: 

§  246.4  State  agency  plan  of  program 
operations  and  administration. 

(a)  *  *  * 

(9)  Plans  to  provide  Program  benefits 
to  eligible  migrant  farmworkers  and 
Indians,  including  procedures,  such  as 
expansion  of  services  during  migrant 
season,  to  be  instituted  by  the  State 
agency  to  ensure  that  eligible  migrant 
farmworkers  may,  to  the  maximum 
extent  feasible,  continue  to  receive 
Program  benefits  when  they  enter  the 
State  agency’s  jurisdiction  subsequent'to 
original  certification  in  another  Program 
jurisdiction.  In  addition,  the  definition  of 
a  migrant  farmworker  ^lall  be  included 
in  the  Plan. 

***** 

(12)  A  description  of  the  methods  nsed 
to  certify  participants  which  shall 
include:  (i)  a  list  (rf  the  specific 
nutritional  risk  criteria  by  priority  level 
which  cites  conditions  and  indices  to  be 
used  to  determine  a  person’s  nutritional 
risk;  and  (ii)  the  State  agency’s  income 
standards  including  the  definition 
income  used  by  the  State  agency  if  it 
differs  fiom  the  definition  set  forth  in 
§  246.7(c)(3).  The  State  agency  shall  also 
submit  any  local  agency  income 
standards  which  it  has  approved  and 
which  differ  from  the  State  agency’s 
income  standard;  (iii)  for  Indian  State 
agencies  (and  State  agencies  acting  on 
behalf  of  the  local  agencies  operated  by 
either  an  Indian  organization  or  the 
Indian  Health  Service)  that  wish  to 
apply  for  the  alternate  income 
determination  procedure  in  accordance 
with  §  246.7(c)(4),  the  documentation 
that  the  vast  majority  of  Indian 
household  members  in  a  local  agency’s 
service  area  have  incomes  below  the 
State  agency’s  income  eligibility 
criterion. 

***** 

3.  Section  246.5  is  amended  by 
revising  paragraphs  (e)(l)(i)-(iv)  and  by 
adding  a  new  paragraph  (e)(l)(v)  to  read 
as  follows: 

§  246.5  Selection  of  local  agencies. 
***** 

(e)  *  ‘  * 

(1)  *  *  * 


(i)  First  consideration  shall  be  given  to 
a  public  or  private  nonprofit  health 
agency  that  will  provide  ongoing, 
routine  pediatric  and  obstetric  care  and 
administrative  services. 

(ii)  Second  consideration  shall  be 
given  to  a  public  or  private  nonprofit 
health  or  human  service  agency  that  wiD 
enter  into  a  written  agreement  with 
another  agency  for  either  ongoing, 
routine  pediatric  and  obstetric  care  or 
administrative  services. 

(iii)  Third  consideration  shall  be  given 
to  a  public  or  private  nonprofit  health 
agency  that  will  enter  into  a  written 
agreement  with  private  physicians, 
licensed  by  the  State,  in  onier  to  provide 
ongoing,  routine  pediatric  and  obstetric 
care  to  a  specific  category  of 
participants  (women,  infants  or 
children). 

(iv)  Fourth  consideration  shall  be 
given  to  a  public  or  private  nonprofit 
human  service  agency  that  will  enter 
into  a  written  agreement  with  private 
physicians,  licensed  by  the  State  to 
provide  ongoing,  routine  pediatric  and 
obstetric  cars. 

(v)  Fifth  consideration  shall  be  given 
to  a  public  or  private  nonprofit  health  or 
human  senice  agency  that  will  provide 
ongoing,  routine  pediatric  and  obstetric 
care  through  referral  to  a  health 
provider. 

***** 

4.  In  §  246.6,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§  246.6  Agreements  with  local  agencies. 
***** 

(b)  *  *  * 

(3)  Makes  available  appropriate 
health  services  to  participants  up  to  the 
income  level  specified  for  the  Program 
and  informs  applicants  of  the  health 
services  which  are  available.  (When 
health  services  are  provided  through 
referral,  tl.e  local  agency  must  have  a 
plan  for  continued  efforts  to  make 
health  services  available  to  participants 
at  the  clinic  or  through  written 
agreements  with  health  care  providers.) 
***** 

5.  In  §  246.7,  paragraph  (a)(3),  (b)(2) 
and  (c)  are  revised  and  a  new  paragraph 
(n)  is  added  to  read  as  follows: 

§  246.7  Certification. 

(a)  *  *  * 

(3)  Meet  tlie  mcome  criteria  specified 
in  paragraph  (b)(2)  of  this  section. 

(b)  *  *  * 

(2)  The  State  agency  shall  provide  the 
local  agencies  with  the  income 
guidelines  and  procedures  to  be  used  in 
income  determinations  which  establish 
eligibility  for  the  Program.  The  State 
agency  may  prescribe  different  income 
limits  for  use  by  different  local  agencies 
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if  there  are  variances  in  the  income 
standards  used  by  the  local  agencies  for 
free  and  reduced  price  health  care.  The 
income  guidelines  established  by  the 
State  agency  for  use  in  any  local  agency 
shall  not  be  less  than  the  applicable 
State  or  local  income  limit  for  free  or 
reduced  price  health  care,  except  that 
the  State  agency’s  income  standard  may 
not  be  greater  than  195%  of  the  income 
poverty  guidelines  for  each  family  size 
plus  a  standard  deduction  prescribed  by 
FNS.  In  addition,  the  income  guidelines 
established  by  the  State  agency  may  not 
be  less  than  100%  of  the  income  poverty 
guidelines  for  each  family  size.  Each 
State  agency  shall  aimually  announce 
and  transmit  to  each  local  agency  the 
State  agency's  family  size  income 
guidelines  to  be  used  in  making  income 
determinations  by  June  1  of  each  year, 
unless  changes  in  the  income  poverty 
guidelines  do  not  affect  the  State  agency 
income  guidelines.  The  State  and  local 
agencies  shall  implement  these  income 
guidelines  each  July  1,  begiiming  with 
July  1, 1981.  Each  year.  State  and  local 
agencies  shall  apply  the  new  income 
guidelines  as  of  July  1  to  all  new 
applicants,  as  well  as  to  all  ongoing 
participants  at  the  time  of  each 
participant's  next  regular  certification. 

*  *  «  *  * 

(c)  Income  Determination.  (1)  The 
State  agency  shall  ensure  the  local 
agencies  determine  income  through  the 
use  of  a  clear  and  simple  application 
provided  or  approved  by  the  State 
agency.  In  applying  the  income  poverty 
guidelines,  the  State  agency  may 
instruct  the  local  agencies  to  consider 
the  income  of  the  family  during  the  past 
12  months  and  the  family's  current  rate 
of  income  to  determine  which  is  the 
better  indicator  of  income.  However, 
persons  from  families  with  adult 
members  who  are  unemployed  shall  be 
eligible  based  on  income  during  the 
period  of  unemployment  if  the  loss  of 
income  causes  the  current  rate  of 
income  to  be  less  than  the  State 
agency’s  income  limit  for  WIC  eligibility. 

(2)  In  determining  the  definition  of 
income,  the  State  agency  may  use  a 
derinition  of  income  that  is  used  by  the 
State  agency  to  determine  eligibility  for 
free  and  reduced  priced  health  care, 
provided  that  the  value  of  inkind 
housing  and  other  inkind  benefits  are 
not  counted  as  income  for  the  purpose  of 
this  Program,  and  that  any  income  or 
benefits  received  under  any  Federal 
program  which  are  excluded  from 
consideration  as  income  by  a  legislative 
prohibition  are  not  counted  (FNS  will 
provide  State  agencies  with  a  list  of 
such  Federal  programs).  The  State 
agency’s  definition  of  income  may  not 


allow  deductions  fix>m  income  for 
expenses  due  to  hardships  unless  the 
State  agency  can  demonstrate  that  no 
household  whose  gross  income  before 
deductions  exceeds  195  percent  of  the 
income  poverty  guidelines  plus  the 
standard  deduction  prescribed  by  FNS 
shall  be  found  eligible  under  the  State’s 
income  definition.  The  definition  of 
income  may  vary  between  local 
agencies  within  the  State  agency’s 
jurisdiction  (if  necessary  to  coincide 
with  local  agency  income  standards  for 
health  care]  or  it  may  be  a  State-wide 
definition  that  is  identical  for  all  local 
agencies  under  the  State  agency.  The 
State  agency  shall  annually  request 
approval  in  the  State  Plan  of  operations 
and  administration  to  use  its  definition 
of  income. 

(3)  If  the  State  agency  does  not  have  a 
definition  of  income  that  is  used  to 
determine  eligibility  for  free  or  reduced 
price  health  care,  the  State  agency  shall 
use  the  following  deHnition  of  income: 

(i)  Income  for  the  purposes  of  this  part 
means  gross  income  before  deductions 
for  income  taxes,  employees’  social 
security  taxes,  insurance  premiums, 
bonds,  etc.  Income  includes  the 
following:  (A)  Monetary  compensation 
for  services,  including  wages,  salary, 
commissionff,  or  fees;  (B)  Net  income 
from  farm  and  non-farm  self- 
employment;  (C)  Social  Security;  (D) 
Dividends  or  interest  on  savings  or 
bonds,  income  from  estates  or  trusts,  or 
net  rental  income;  (E)  Public  assistance 
or  welfare  payments;  (F)  Unemployment 
compensation;  (G)  Government  civilian 
employee  or  military  retirement  or 
pensions  or  veterans’  payments;  (H) 
Private  pensions  or  annuities;  (I) 
Alimony  or  child  support  payments;  (J) 
Regular  contributions  from  persons  not 
living  in  the  household;  (K)  Net 
royalties;  and  (L)  Other  cash  income. 
Other  cash  income  would  include,  but 
would  not  be  limited  to,  cash  amounts 
received  or  withdrawn  from  any  source 
including  savings,  investments,  trust 
accounts  and  other  resources  which  are 
readily  available  to  the  family,  (ii) 
Income  for  the  purposes  of  this  part 
shall  not  include  the  following;  (A) 
Income  or  beneHts  received  under  any 
Federal  program  which  are  excluded 
from  consideration  as  income  by  any 
legislative  prohibition,  for  example, 
income  received  by  volunteers  for 
services  performed  in  the  National 
Older  Americans  Volunteer  Program 
under  the  Domestic  Volunteer  Act  of 
1973,  and  the  value  of  assistance  to 
children  or  their  families  under  the 
National  School  Lunch  Act,  the  Child 
Nutrition  Act  of  1966  and  the  Food 


Stamp  Act  of  1977.  (B)  The  value  of 
inkind  beneHts. 

(4]  (i)  If  the  Indian  State  agency  (or  a 
non-Indian  State  agency  acting  on 
behalf  of  a  local  agency  operated  by  an 
Indian  organization  or  the  Indian  Health 
Service]  submits  census  data  t)r  other 
reliable  documentation  demonstrating  to 
FNS  that  the  vast  majority  of  the  Indian 
households  in  a  local  agency’s  service 
area  have  incomes  at  or  below  the  State 
agency’s  income  eligibility  criterion, 
then  FNS  may  authorize  the  State 
agency  to  approve  the  use  of  the 
following  income  certiHcation  system  in 
those  local  agencies  for  which  data  has 
been  provided. 

(ii]  The  local  Indian  agency  shall 
inform  each  Indian  household  applicant 
of  the  maximum  family  income  allowed 
for  that  applicant’s  family  size.  The  local 
agency  shall  ensure  that  the  applicant 
signs  a  statement  that  his/her  family 
income  meets  that  criterion.  The  local 
agency  may  verify  the  income  eligibility 
of  any  Indian  applicant  if  WIC  officials 
have  reasonable  cause  to  believe  the 
applicant  receives  an  income  in  excess 
of  the  State  agency’s  income  criterion. 

(5]  If  an  instream  migrant  farmworker 
participant  needs  to  be  certiHed  again 
because  the  participant’s  verification  of 
certification  card  has  expired,  the 
participant  shall  be  deemed  to  satisfy 
the  State  agency’s  income  standard.  Any 
determination  that  a  migrant  has  met 
the  income  standard,  either  in  the 
migrant’s  home  base  area  before  the 
migrant  has  entered  the  stream  for  a 
particular  agricultural  season,  or  in  an 
instream  area  during  the  agricultural 
season,  shall  satisfy  the  income  criteria 
for  that  migrant  participant  in  any  State 
for  any  subsequent  certiHcation  while 
the  migrant  is  instream  during  that 
agricultural  season.  (This  procedure 
shall  not  apply  to  participants  whose 
verification  of  certification  cards  have 
expired  if  the  participants  are  not 
instream  migrant  farmworkers.] 

(6]  To  lend  administrative  efHciency 
and  participant  convenience  to  the 
certification  process,  whenever  possible, 
WIC  intake  procedures  shall  be 
combined  with  intake  procedures  for 
other  health  programs  or  services 
administered  by  the  State  and  local 
agencies.  Such  merging  may  include 
verification  procedures,  certification 
interviews,  and  income  computations.  A 
State  or  local  agency  may  require 
verification  of  information  which  it 
determines  to  be  necessary  to  determine 
eligibility  for  Program  beneRts.  Each 
State  agency  which  has  other  State 
administered  programs  that  routinely 
obtain  verification  of  income,  such  as 
the  Medicaid,  public  assistance  and 
Food  Stamp  Programs,  may  accept 
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veriHcation  of  a  WIC  applicant’s 
participation  in  such  programs  as  face 
value  evidence  of  income  within  the 
WIC  limits;  provided  those  programs  use 
income  eligibility  limits  at  or  below  the 
State’s  WIC  income  limit. 

*  *  «  *  * 

(n)  The  certification  procedure  shall 
be  performed  at  no  cost  to  the  applicant. 

«  *  *  *  * 

Note. — ^The  reporting  and  recordkeeping 
requirements  contained  herein  have  been 
approved  by  the  Office  of  Management  and 
Budget  in  accordance  with  the  Federal 
Reports  Act  of  1942. 

(Catalog  of  Federal  Domestic  Asistance 
Program  No.  10.577,  National  Archives 
Reference  Service.) 

Dated:  January  13, 1981. 

Robert  Greenstein, 

Administrator,  Food  and  Nutrition  Service. 
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